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ANTITRUST

1. Introduction

a. Other values of competition

i. Income distribution, Opportunity distribution, fairness, stabilization

b. Market Structure

i. Monopoly, Oligopoly, Perfect Competition

1. Perfect Competition 

a. Assumptions

i. Many buyers/sellers

ii. Perfect information about prices

iii. Homogeneous products

iv. Price takers

b. Conclusion

i. Price = MC (cost of producing 1 additional unit)

ii. Efficient production

1. wealth is maximized

2. Monopoly

a. Can restrict output

i. Results in higher prices

b. Textbook Problem

i. Inefficient production

c. Potential Problems

i. High prices (transfers of wealth from buyers to sellers)

ii. Political: concentrations of power and wealth

iii. Rent seeking

iv. Less innovation?

ii. Barriers to Entry

1. Blocked Access, Scale Economies, Capital Requirements, Product Differentiation
c. Analytics

i. Monopoly

1. Profit maximizing Q occurs at MR=MC

a. Note: P>MR=MC, MR<P because AR decreases with each additional unit produced (demand curve slopes down)

2. Producer profit/surplus = total revenue - total cost

3. Consumer surplus = value to consumers - amount they pay

4. Inefficiency (dead weight loss)

a. Compared against point of efficient production (?AR=MC)

i. Where consumer surplus + producer surplus is maximized

ii. Competition

1. Firm demand curve is flatter than under monopoly

a. Totally flat under perfect competition (perfectly elastic)

2. Profit maximizing Q occurs at MR=MC

a. Note: P=MR=MC, MR=P because AR stays same with each additional unit (demand curve is flat)

b. Efficient production: Consumer surplus + producer surplus is maximized

2. Monopoly

a. Sherman Act §2: “Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nationals, shall be deemed guilty of a felony…”

i. Covers monopolization, attempts and conspiracy

1. §2 can be violated alone or in partnership

ii. Primary Policy: Consumer welfare

b. Terms (447-48)

i. Performance: economic appraisal 

ii. Conduct

iii. Market, market definition

iv. Market Structure

v. Market power: capacity to act other than as would a perfectly competitive firm

1. focus: extent that firm’s most profitable prices exceeds competitive levels

vi. Monopoly power: power to control prices or exclude competition in the relevant market
c. “Rule of reason” (Standard Oil, Justice White)

i. Monopoly alone is not illegal -- monopoly does not equal monopolization

1. A monopoly is legal if it occurs by normal, proper business methods and practices

a. Policy: monopolies will eventually disappear if there is freedom to contract

b. Note: many policies behind antitrust fear even legal monopolies

ii. Improper monopolization depends on the intent and purposes of the defendant

d. Elements of Monopolization (Grinnell)

i. Monopoly Power

1. The possession of monopoly power in a relevant market, and

ii. Purposeful Act

1. The willful acquisition or maintenance of that power

a. As opposed to growth or development due to superior product, business acumen, historic accident

b. Undecided question: burden of proof

2. Specific intent to monopolize not required

e. Monopoly Power (Element #1)
i. Market Power vs. Monopoly Power

1. Market Power: the ability to raise prices above the competitive level

a. occurs when demand is not perfectly elastic (Imperfect vs. perfect competition)

2. Monopoly Power: the power to control prices or exclude competition in the relevant market (Cellophane)

a. Substantial power over price

b. Power to exclude competitors

ii. Analysis 

1. Steps: 

a. Market definition (product, geography)

b. Shares

c. Monopoly power determination

2. Merger Guidelines Approach

a. For a Hypothetical Monopolist:

i. Is a small, non-transitory increase in price profitable?  

1. holding substitute prices fixed

2. Tradeoff: Are gains from remaining customers greater than losses from switching/abstaining?

ii. If so, then relevant market exists

iii. Market Definition (next page)

iv. Market Definition

1. Product Market

a. Substitutability -- What products are reasonably interchangeable by consumer?

i. Cross-elasticity of demand

1. but high cross-elasticity may show that monopolist is already extracting maximum price/profits (Cellophane Trap)

a. current price not always best measure for analyzing substitutes since monopolies price at level where raising prices will be unprofitable (MR=MC)

ii. Firm elasticity of demand

iii. Competition with other products

1. Barriers to Entry 

iv. Functional interchangeability with other products

1. Specialized users vs. general users

a. Elasticity of demand is an average of various users

b. Narrow definition sometimes used

i. ex – replacement parts for single brand, gospel music, championship boxing matches 

c. Example: Virgin vs. Recycled Aluminum (Alcoa) 

2. Geographic Market

a. What geographic market can purchasers practically use?

i. Substitutability depends on location of alternatives

3. Supply Response

a. Expansion by immediate competitors

i. Entry: easy entry = no monopoly power 

b. Supply substitution

v. Shares

1. Market Share: high share raises presumption of monopoly power, low share does not (Alcoa)

a. In excess of 70% generally sufficient

b. Between 40% and 70% doubtful

c. Below 40% generally not sufficient

d. Note: Sec 2. requires higher shares than for M&A

e. Note: market share substitute for market power, must analyze specifics of case

2. Herfindahl-Hirschman Index (sum of square of shares) (see also merger guidelines)

f. Purposeful Act (Element #2: Bad Act) (next page)

g. Purposeful Act (Element #2: Bad Act) 

i. Deliberate or purposeful acts required (Alcoa, Justice Hand)

1. Acts that themselves violate antirust laws 

a. Ex - Restraints of trade (Sherman Act §1), or (Clayton Act §7)

2. Otherwise legal acts done purposefully and intentionally to acquire, maintain, or exercise monopoly power

3. Note: unexerted market power alone not enough (US Steel)

ii. Specific intent for monopoly not required (as compared with attempt below)

1. “no monopolist monopolizes unconscious of what he is doing” (Hand, Alcoa)

a. but intent to do bad act still required

2. Intent also used to help interpret whether bad act is exclusionary

3. ?prima facie presumption of improper intent can be inferred from existence of market power

4. ?Intent to monopolize can exist even if no predatory acts or apparent benefits from monopolization (Alcoa)

iii. Policies favoring a bad act requirement

1. Market will be self-correcting absent exclusionary actions

2. Encourage further innovation by monopoly holders

3. Without a bad act, what would be the remedy?

a. What actions does antitrust seek to deter

4. Natural sense of fairness to successful competitors

h. Defense: Innocently acquired or natural monopolies

i. Unless monopoly power was attained by 1) superior skill, foresight, industry, or 2) thrust upon the D because of a thin market or economies of scale (natural monopolies)

ii. Limit: resulting monopoly power cannot be then used in a ruthless, predatory or exclusionary manner

i. Examples of anticompetitive conduct

i. Exclusionary conduct impairing competition

ii. Refusals to deal

iii. Monopoly leveraging

iv. Predatory pricing 

j. Exclusionary conduct impairing competition on merits

i. Examples

1. Increasing capacity in anticipation/advance of future demand (Alcoa)

2. Extended lease-only policies (US Shoe)

a. More difficult to switch to competitor

b. No second-hand market

3. Included Service (US Shoe)

a. Creates barrier to entry

i. No independent service market

b. Especially a problem where service has increasing returns

4. Return Charges waived or reduced (US Shoe)

a. Raises cost to consumer of using competitors’ products

5. Full Capacity clauses (US Shoe)

a. Decreases experience with competitors’ products

b. Reduces utility of competitors’ products

6. Per-unit pricing

a. Ex - Microsoft per-processor pricing for DOS

b. Raises cost to consumer of using competitors’ products

ii. Analysis

1. Is activity competition on merits or illegal exclusion?  Look for:

a. legitimate efficiency reasons

b. hindrances to other firms

k. Vertical Integration (next page)

l. Vertical Integration

i. Promotes efficiency (elimination of double-markup), but usually does not give monopolist any more control over market than she already has

1. One Monopoly Profit Theorem: entire monopoly profit can be gained from one market, no advantage to monopolist of trying to leverage into 2nd market

a. Note: regulation may cause distortions

ii. Potential problems

1. increased ability to price discriminate

2. increased barriers to entry

a. Former monopoly’s refusal to deal with new competitors/customers (Otter Tail Power)

3. general lessening of competition

iii. Refusals to Deal / Duty to Provide Access

1. No general requirement that a company deal with competitors or particular downstream purchasers

a. Exception: Duty to provide access required when access is necessary to compete

b. Rule: Monopoly cannot take acts with exclusionary effect to competitors unless valid business reasons exist 

i. A monopolist is not barred from taking advantage of its efficiencies, but may not exclude or handicap its competitors, or use its monopoly power to further any domination of the relevant market

ii. Application of balancing test (law is unclear)

1. Valid business reasons weighed against anti-competitive effects

a. Does conduct unnecessarily exclude?

b. Is there a less restrictive alternative?

2. Examples

a. Exclusionary acts by natural monopolies

i. Former monopoly’s refusal to deal with new competitors/customers (Otter Tail Power) (see notes on p. 1035)

b. Essential Facilities - monopolist may be required to share facility essential to competition on a reasonable, non-discriminatory basis (Terminal Railroad, 224 U.S. 383)

c. Canceling existing deals (Aspen Skiing - see jury instructions)

i. Monopolist may have a duty to continue marketing jointly with competitors if:

1.  such marketing originated in a competitive market and persisted for several years, and 

2. no valid business reasons exists for not continuing co-marketing

ii. Rationale: refusal to deal can be exclusionary act

1. omission/comission

iii. Analysis:  look for sacrifice (ie foregone sales/profits) that could be repaid after competition is lessened 

iv. Leveraging (next page)

v. Leveraging

1. Definition: Use of monopoly power in one market to gain a competitive advantage in a second 

2. Split: 

a. 9th circuit: attempt to monopolize in second market required

b. 2nd circuit: attempt to leverage for competitive advantage is sufficient (Berkey)

i. But competitor access must be necessary for competition in second market

1. Analysis: Is access necessary for competition or is there only a short term competitive advantage

ii. Mere association btw activities is not illegal (Berkey)

1. Company can enjoy benefits to integration

2. No general duty to disclose to competitors

iii. Note: in practice, these approaches are similar

m. Predatory Pricing (next page)

n. Predatory Pricing

i. Definition: pricing below average or marginal cost

1. SC uses average variable cost (dicta)

2. alternative: short-run marginal cost (better, but hard to determine)

ii. Policy

1. To eliminate anti-competitive pricing w/out chilling legitimate competition on price/price cuts

2. Issues

a. Defensive vs. Aggressive behavior

b. Monopoly vs. Oligopoly

iii. Elements from SC Test (Brooke Group)

1. Below cost pricing

2. Dangerous probability that D will recoup lost money

a. w/out recoupment, consumer welfare is benefited

i. protects competition, not individual competitors

iv. Below cost pricing 

1. Options -- Current price is low relative to:

a. earlier prices

b. competitive prices (cost)

c. price absent predation

2. 1st Circuit (Barry White)

a. Price > AC not predatory, always lawful

b. Rationale

i. Pricing above average costs is usually sustainable

ii. Pricing less than monopoly price is beneficial

3. 9th Circuit approach (overruled?)

a. Predatory pricing can occur below or above average variable cost

i. Price < AVC is presumptively predatory

ii. AVC < Price < ATC requires preponderance of evidence that benefit is exclusionary

iii. Price > ATC requires clear and convincing evidence of exclusionary tendency

b. Predation exists where justification for lowered prices is based not on effectiveness but on tendency to eliminate rivals and create a market enabling seller to recoup losses

i. Does away with rigid adherence to cost-based formula

v. Recoupment 

1. P must show that D had a reasonable prospect of recouping its investment in below-cost pricing (Brooke Group)

a. Unsuccessful predation is a boon to consumers

b. Antitrust protects competition, not competitors

2. Baseline: competitive prices or price absent predation?

3. Note: recoupment requirement shifts analysis away from intent to effect

vi. Difficulty in Application

1. Costs

a. Economic vs. accounting

i. Accounting can over/understate economic losses/gains 

ii. Opportunity cost hard to measure

iii. Foregone revenues?

b. Marginal vs. Variable vs. Total

i. average variable costs

ii. average avoidable costs (AVC + fixed avoidable costs)

1. MR<MC instead of P<AVC (MC)

2. Problems: measurement, profit maximization test (P<∆C+∆R previous units)

iii. Foregone profits?

2. Exceptions

a. Promotions (loss leaders)

b. Meeting Competition

c. Add-ons (browsers + portal revenue)

vii. Right Rule?

1. Strict predatory pricing rule deters entry by inefficient firms

a. Pro: Keeps inefficient firms out of market

b. Con: Delays theoretical move from monopoly to perfect competition

viii. Alternatives

o. Attempt to monopolize

i. Elements

1. specific intent to monopolize

2. unfair, predatory or anticompetitive conduct

3. a dangerous probability that monopolization will result if the firm’s conduct is not prohibited

ii. Specific Intent required (Intent that goes beyond the mere intent to do the act)

1. Intent to destroy competition or build monopoly

a. proof must be more substantial than proof of deliberateness for actual monopolizing

2. may be proved by inference from conduct

iii. Unfair Conduct required

1. Examples

a. Inducing boycott of competition (Lorain Journal)

b. Discriminatory pricing

c. Refusal of manufacturer to sell to independent dealer

i. Requires dominant control of relevant market 

2. No per se conduct

a. The greater the market power, the less offensive conduct required

b. Aggressive competition is allowed, encouraged

i. range of permissible conduct broader than for monopolization

ii. note: actual monopolization can occur through otherwise legal business practices

iv. Dangerous Probability (of acquiring monopoly power)

1. Policy: Protects against rules that would chill competition

2. relevant market analysis required to determine potential for monopoly power 

3. Horizontal Restraints / Collaboration among competitors

a. Sherman Act §1: Every contract, combination…or conspiracy, in restraint of trade or commerce…is declared to be illegal

i. policy: to prevent collaborative monopoly and its inefficiencies regarding resource allocation, reduction in total consumer/producer benefits, waste 

1. goes beyond common law

2. one key result in US: elimination of open cartels

ii. C/L and early antitrust law (Ancillary vs. Naked Restraints)

a. Naked -- illegal

i. definition: sole consideration for one restraint is another restraint

ii. Ex - railroad rate fixing

b. Ancillary -- legal

i. definition: 1) lawful purpose to main agreement, 2) restraint tailored and limited to serve lawful purpose

ii. Example: noncompete w/ sale of business

b. Elements

i. Agreement

1. 3 C’s: contracts, combinations, conspiracies

ii. Restraint of Trade

1. Rule of Reason

2. Per Se Violations

c. Rule of Reason (modern)

i. Only agreements that unreasonably restrain trade are unlawful (as opposed to every agreement)

1. Not every restraint is illegal

a. some behavior is economically/socially beneficial (Brandeis quote re contracts)

i. merely ancillary or justified

b. but naked restraints are always still illegal

i. rule of reason reduces number of purely naked restraints

2. Not every ancillary restraint is legal

a. broad range btw merely ancillary and naked restraints 
b. Ancillary restraints are illegal if unreasonable?

ii. Limited inquiry: does agreement promote or suppress competition?

1. Case-by-case determination

2. Only economic factors considered (pro and anti competitive effects)

a. non-economic factors are not considered

3. Pro-competitive effects balanced against anti-competitive effects

4. Anticompetitive effects are not balanced against social benefits, no inquiry into value of competition itself

a. courts may not balance competition lost in one area with competition gained in another (issue is for Congress)

b. reasonable/lowered prices is no defense

i. no single basis for determining reasonability

5. Application: restraint could be upheld where 

a. effect on competition is de minimus

b. when similar to C/L reasonable ancillary restraint

c. where function of competitive market is improved even if price is affected (CBOT)

6. Efficiency Analysis

a. restraint reasonably necessary to achieve cost-reducing efficiencies

b. restraint actually necessary to the integration

i. is there are more limited restraint available?

c. efficiencies outweigh adverse effects

iii. Factors: structure of industry, facts peculiar to firm’s operation (firm’s power and position), nature of restraint, history/duration of restraint, reasons for adopting restraint

1. Note: full relevant market analysis not required

d. Per Se Violations

i. Exception to rule of reason for naked restraints

ii. Price Fixing -- any combination/agreement for purpose/effect of raising, depressing, fixing, pegging, or stabilizing price is per se illegal (Socony)

1. No justifications permitted, including

a. reasonable prices (Trenton Potteries)

b. capacity: lack of market power to affect price (Socony Oil, fn 59)

c. value of competition (Engineers)

2. Anticompetitive effects do not have to be shown by plaintiff 

a. violation can be proved by either unlawful purpose or anticompetitive effect

iii. Rationale

1. Certain agreements almost always result in substantial restraint of trade w/out redeeming pro-competitive benefits

2. Provides bright-line test for use in planning, enforcement

3. But no consideration of defenses may result in over-deterrence and lessening of creative competition

iv. Application

1. Practical realities of industry must be considered in determining if Per Se rule applies (BMI)

2. Court should have experience with type of business before classifying as Per Se

v. Exception for conduct making market more competitive or creating integrative efficiencies (rule of reason applied - CBOT)

1. But balancing out buyer’s monopsony power probably not sufficient (in contrast to Appalachian Coal)

vi. Examples: min prices, max prices, common list prices (even if negotiable), production limits, purchase price limits (buyers), elimination of competitive bidding, elimination of short-term credit, division of sales territory, division of customer segments

e. Determining which restraints are reasonable (next page)

f. Determining which restraints are reasonable

i. Note: no bright line between black-letter divisions

ii. Per Se

1. Plaintiff shows naked restraint

2. No opportunity to justify? (see below)

iii. ROR analysis

1. Plaintiff shows anticompetitive effects in relevant market

2. Defendant shows pro-competitive justification

3. Plaintiff shows less restrictive means available or that anticompetitive effects outweigh pro-competitive effects

iv. “Quick Look” ROR (used when restraint is probably naked)

1. Plaintiff shows naked restraint

a. Skips market definition and proof of anticompetitive effects

2. Defendant shows pro-competitive justification

a. If justifications rejected, P does not have to show anti-competitive effects

b. If justifications accepted, continue with analysis

3. Plaintiff shows less restrictive means available or that anticompetitive effects outweigh pro-competitive effects

v. Characterization

1. Per Se or Rule of Reason?

a. Is conduct per se illegal?  

i. likely purpose/effect to raise prices (anticompetitive)

b. Or are there mitigating factors which should bring conduct within rule of reason?

i. purpose/effect unclear

ii. greater competition/ integrative efficiencies

c. Who should bear burden of proof/persuasion?

2. Effects of anticompetitive agreements

a. Limit expansion of firms capable of expansion

b. Protect least efficient producers

c. Confer price control to participating firms

d. Limit new methods/products developed by one firm to that firm’s market

g. Agreements restricting competition among competitors (next page)

h. Agreements restricting competition among competitors

i. Division of Markets 

1. Per Se Illegal -- Gives each firm a monopoly as to its own territory/product

a. includes both direct/indirect divisions

b. applies whether or not competitors had previously competed in same market

2. Courts may not balance competition lost in one area with competition gained in another (issue is for Congress)

3. Ex - Small competitors may not divide territory to better compete with large competitors (Topco)

4. Note: areas of primary responsibility may be permitted w/ compensation for good will to avoid free rider problem

ii. Separate Product Doctrine (BMI/ASCAP)

1. Joint venture creating a new product may be permitted 

a. if primary purpose is not to restrict competition by members

b. rationale: new product needs price

2. Ex - BMI/ASCAP: blanket license is an integrative efficiency, not sole joint sales agent (direct, individual licensing still possible)

3. Rule of Reason applied

a. Per Se not always applied to “literal” price-fixing

iii. Maximum Price Fixing (Maricopa)

1. Per Se Illegal 

a. by either buyer or seller

b. discourages price competition (maximum becomes minimum), restricts entry, caps quality

c. cases where pro-competitive effects are so rare that facts of case do not need to be examined

d. “quick look”: pro does not outweigh anti, benefits not tied to restraint

iv. Professional Organizations

1. Maintaining professional ethics/standards may not be used to justify prohibition on competitive bidding (Engineers)

2. Anti-competitive behavior includes restrictions on price advertising (CA Dentists) and limiting information (IN Dentists)

3. Only pro- and anti-competitive effects considered

a. Non-economic factors not considered

4. Excuse that “customers may make bad decisions” is not consistent with policy of Sherman act

a. preference for market-based system (Congressional policy)

b. but “quick look” may show an industry where competition doesn’t work (NCAA)

v. Necessity of Horizontal Restraints (NCAA)

1. Some restraints critical/necessary to providing product

a. Ex - game rules, player eligibility

2. “Quick Look” used instead of “Per Se”

a. Consideration given to pro-competitive effects

b. Naked restraint requires some pro-competitive justification even in the absence of anticompetitive effects

vi. Joint Ventures (next page)

vii. Joint Ventures

1. Per Se Illegal when unlawful purpose

a. Rule of Reason when integrative efficiencies

2. Factors: Legitimacy of objectives, significance of restraint, 

a. only some of various dimensions may be illegal (NCAA)

3. Nat. Coop. Research and Production Act of 1993

a. Qualifying ventures receive rule of reason analysis and limited damages (actual vs. treble)

b. Safe harbor below 20% of market share

c. Joint production ventures included in 1993, research in 1984

4. Health Care Industry guidelines (DOJ/FTC 1996)

a. Antitrust safety zone

i. Group boycotts and concerted refusals to deal (agreements excluding competitors) (next page)

j. Group boycotts and concerted refusals to deal (agreements excluding competitors)

i. combination in restraint of trade includes group of competitors agreeing not to deal with person/firm, deal only on certain terms, or coerce suppliers/customers not to deal with person/firm

1. note: individual still free to chose with whom to deal as long as not monopolization or attempt

2. exception for industries heavily regulated by gov’t, politically motivated boycotts

3. purpose of boycott/refusal to deal is to raise cost to rivals thereby permitting an increase in price

ii. Analysis

1. Rule of Reason (modern trend)

a. Used when purpose of restraint is to increase efficiency or promote competition (Northwest Wholesalers) 

i. P has to show 1) relevant market, 2) market power, 3) anti-competitive effects

1. note: high market power may offset low anti-competitive effects

ii. D offers justification

iii. P argues on balance anticompetitive

b. Quick Look also used (Indiana Dentists) 

i. P doesn’t have to show market power, anti-competitive effects

2. Per Se Illegal (historical)

a. Per Se rule still applies in limited situations (Northwest)

b. Used when purpose of restraint is to suppress competition

i. Joint efforts by firms to disadvantage competitors by either directly denying or persuading/coercing suppliers or customers to deny relationship competitors need

c. Anticompetitive effects

i. Market Power and public injury not required (SCTLA, Klor’s)

ii. Policy decision about harmfulness was made by Congress

1. Supports application of Per Se rule

iii. But P probably bears burden for showing no good efficiency rationale for Per Se to apply

d. Note: Horizontal agreement required for application of Per Se rule in boycott case (Nynex v. Discon) 

i. Boycott does not cover single firm actions (ex: exclusive distributorships)

iii. Examples (next page)

iv. Eamples

1. Boycott through industry self-regulation (Fashion Originator’s Guild)

a. Includes for purposes of protecting against fraud or unscrupulous conduct (cannot take on law enforcement role, other actions avail.)

2. Restricted membership in associations (AP)

a. Blackballing competitor = hampering rival’s opportunities to trade (Per Se)

3. Exclusion from cooperative association (Northwest Wholesale Stationers)

a. Not illegal when coop lacks market power or element necessary for effective competition (and no anticompetitive effect) (ROR)

4. Concerted refusal to provide information (Indiana Dentists)

a. Effect of limiting info is similar to price fixing - impairs function of market, reduces competition (Quick Look ROR)

5. Political Boycotts

a. Boycotts motivated by political rather than commercial purposes are generally beyond the Sherman Act

6. see also US v. Visa/Mastercard

k. Influencing government action

i. State Action Exemption (Parker Immunity)

1. Protects actions pursuant to state authority 

a. gov’t actions that are implementations of state policy

2. Requires:

a. clear state purpose to displace competition, and

b. adequate public supervision

3. Rationale: gov’t is the actor restraining trade, not individuals

ii. Antitrust Immunity Doctrine (Noerr-Pennington Doctrine)

1. Attempts by individuals/groups to influence gov’t are per se legal (Noerr)

a. Rationale: 1st Amendment right of petition

i. Includes attempts to influence legislature, administrative agencies, courts (but see exception below for private associations)

b. Petition must be objectively reasonable

c. Scope: includes actions

i. undertaken for anticompetitive purposes

ii. with direct anticompetitive effects

1. Including intentional effects

d. Ex - spreading bad PR to build support for legislation

i. Protects deceptive practices linked to petitions

e. Strength and scope of Noerr immunity varies by context

i. Anti-competitive purpose can collapse per se legality just as pro-competitive purpose can collapse per se illegality

ii. Non-deceptive practices not anticompetitive to begin with

2. Exceptions (next page)

3. Exceptions

a. Sham/Harassment 

i. Purposeful interference not protected when a gov’t process (rather than the outcome of the process) is used as a competitive weapon

1. ex - conspiracy to deter competitors from free and unlimited access to agencies and courts  (Cal.  Motor Transport) 

ii. Sham litigation (Professional Real Estate Investors)

1. Only covers litigation that is 

a. Objectively baseless, and

b. Improperly motivated

2. Objectively Baseless = no reasonable litigant could realistically expect success on the merits

3. Improperly Motivated = an attempt to interfere directly with a competitor’s business relationships by using the lawsuit itself (rather than the outcome) as an anticompetitive weapon 

a. Note: objectively baseless must be shown before consideration given to D’s subjective motivations

b. Coercion

i. Horizontal agreements intended to coerce gov’t into paying higher prices (SCTLA)

1. economically motivated boycotts are not immune just b/c there is also a political statement 

2. look for self-interest greater than political interest

c. Private associations 

i. Does not include attempts to influence private body even if it effectively dictates gov’t policy (Indian Head)

1. rule of reason applied to standard setting processes

2. rationale: no intervening actor at municipal level, tremendous costs and network externalities to standard setting processes

l. Existence of agreements (next page)

m. Existence of agreements

i.  Intra-enterprise conspiracy

1. General rule: §1 requires conspiracies among separate economic entities (twoness)

a. No conspiracy possible btw corporation itself or its employees (conspiracy requires independent parties)

2. Parent-subsidy rule (Copperweld)

a. A parent and a wholly owned subsidiary cannot conspire

i. Unity of interest (no independent action)

ii. No sudden joining of economic power

b. Difference btw. §1 and §2 is policy choice made be Congress

3. Exceptions

a. Trade associations comprised of separate entities

i. Actions bearing on competition with or among firms are usually §1 agreements (“continuing conspiracies”)

b. Formation of corporation by two separate actors 

c. Partially owned subsidiaries 

i. even where common ownership or control

ii. but may be question of fact whether entities so closely related as to be in fact one

ii. Tacit agreements and Inferred express agreements

1. Issue: what types of agreements/behavior are illegal 

2. Possible types of interaction

a. Independent behavior 

i. Legal (common fundamentals, coincidence)

b. Interdependent behavior

i. Legal

c. Tacit Agreement

i.  Probably illegal

ii. Difficult to distinguish btw inferred express agreement and tacit agreement 

d. Inferred Express Agreement

i. Illegal

iii. Inferred Agreements can be proven by Circumstantial Evidence

1. Evidence of circumstances can show that conspirators had a unity of purpose, a common design/understanding, or a meeting of minds in an unlawful arrangement (Amer. Tobacco)

a. Look for 1) opportunity, 2) motive

b. Ex - uniform course of dealing (Interstate Circuit - theatres, Amer. Tobacco - cig price increase)

2. Consciously parallel action that is interdependent may provide basis for inferring agreement (Interstate Circuit)

a. It is enough for party to know that concerted action is contemplated/invited when they gave adherence and participated in scheme (Interstate formula, dicta) 

3. Mere Parallelism alone not enough to show agreement (Theatre Enterprises)

a. To withstand summary judgment (Matsushita), 

i. conspiracies must make economic sense

ii. evidence must show other than independent action

b. Requires something more than simply showing anticompetitive effects usually associated with agreement 

c. Inference may be rebutted by proof of legitimate business decisions made independently

d. Look for independent vs. interdependent rationale for conduct

4. “Plus factors” (Interstate) (next page)

5. “Plus factors” (Interstate)

a. actions radically departed from prior practice

b. awareness that co-defendants had been solicited to conduct themselves similarly

c. invitation to engage in conspiracy when solicited

i. opportunity to agree

d. substantial profit motive for concerted action

e. actual participation (unanimity of action, uniform conduct)

i. course of dealing

f. interdependent action (compliance would not produce profit for any single D unless all Ds similarly comply)

i. motivation and acts against independent economic self-interest

g. (High profits)

i. but hard to measure economic profits, profits not inconsistent with competition 

iv. Oligopoly theory

1. Economic Theory

a. Collusion is hard to maintain in competitive markets, but markets with few firms are able to achieve effects equivalent to overt collusive monopolistic behavior

b. Combined decisions of firms in oligopolistic industries may approximate profit-maximizing decisions of a monopolist

c. No natural erosion of concentration overtime -- erosion requires antitrust action

d. Profits may be higher over time in concentrated industries

e. Size of firms in most concentrated industries goes beyond that needed to achieve economies of scale

f. Highly concentrated industries never move in perfect unison because of individual characteristics of firms

g. Informal cooperation most often selected strategy

h. Barriers to entry are significant 

i. Price may be higher in a concentrated industry, but not necessarily profits

j. Gov’t intervention may be major source of monopoly power (regulation, barriers to entry)

n. Facilitating practices/Data Exchange (practices indirectly limiting competition)

i. Exchange of information

1. Issue: does exchange constitute an unreasonable restraint of trade?

a. Note: agreement/combination generally clear if exchange made 1) through trade association, or 2) bilaterally

i. Unilateral data gathering never prohibited by §1

2. Analysis

a. Does exchange support an inference of Price Fixing or Market Division agreement?

i. Exchange is evidence of tacit or express price fixing

b. Does exchange substitute for Price Fixing agreement?

i. Exchange facilitates coordinated interaction (ie high prices)

ii. Data exchange can facilitate price matching and lead to higher prices (reduces or eliminates incentive to lower prices)

3. Rule of Reason vs. Per Se

a. RoR

i. Is exchange no more anticompetitive than necessary to accomplish legitimate objectives?

ii. Exchange of info can have pro-competitive effects (prompt price competition and economically efficient behavior

iii. Note: more scrutiny given to oligopolistic/concentrated industries

b. Per Se

i. Exchange is Per Se illegal if it affects price setting (Container)

1. actual price fixing is Per Se illegal (Socony)

ii. But showing effect on price may be necessary to decide whether practice is price fixing, so similar analysis to RoR (Container, Fortas dissent)

1. note: lack of market power makes it harder to infer agreement 

4. Legitimate activities

a. Cooperative industry research, market surveys, developing new uses for products, operating employment bureaus, collective bargaining, mutual insurance, joint industry advertising, joint legislative efforts

5. Questionable activities

a. Cost Accounting

i. Standard forms/procedures for computing costs, uniform markups, publishing avg. costs, including profit factor in average costs, efforts to enforce uniform prices

b. Statistical Activities

i. Production statistics (volume, sales, backlog, inventories, idle capacity, etc.)

c. Price Reporting

d. Product Standardization

e. Credit Bureaus

ii. Price Information (next page)

iii. Price Information

1. Unreasonable restraint found if exchange of price info among competitors has effect of fixing, raising, maintaining or stabilizing prices

a. Factors

i. Exchange of Present/Future prices (as opposed to past prices)

1. actual price info worse than avg. prices

ii. Identifying parties and prices in transactions

iii. Enforcement/coercive mechanisms 

iv. Data not available to nonmembers 

v. Concentrated/oligopolistic market structure

b. Focus: probable consequences on prices, not purpose of exchange

2. Market Concentration (Container Corp)

a. The less concentrated the market the more the exchange of info can be pro-competitive

b. The more concentrated a market the more predisposed it is to collusive stabilization of prices

i. Factors: concentration, homogenous products

3. Examples

a. Unlawful: Sharing sales, production, inventory and current price info; identification of buyers and sellers, analyzing future trends; warning against overproduction (Amer. Column and Lumber)

b. Lawful: Standardization of products and cooperative advertising; sharing terms of past transactions (w/out identifying buyers or sellers); sharing avg cost and freight rates (Maple Flooring)

i. note: sharing avg cost and freight rates may have been attempt to set uniform price

c. Unlawful: Sharing most recent price charged/quoted to particular buyer by members of a concentrated market (Container Corp)

i. effect was to stabilize prices

d. Unlawful: Using price reporting to send signals, offers (Airline Tariff Publishing)

i. Probably a tacit or inferred express agreement

1. But if not express, then likely just interdependent

ii. Exchange of info itself is combination in restraint of trade

1. effect of exchange leads to higher prices

iv. Most Favored Nation (next page)

v. Most Favored Nation

1. Coase Conjecture Problem

a. Durable goods monopoly has incentive to lower price each period to capture lower demanders, but this provides incentive to earlier buyers who are higher demanders to delay purchase in hopes of purchases for less later

b. Most Favored clause helps solve this problem

2. Agreement required

a. Unilateral MFN not illegal under §5 ban on unfair competition (DuPont, ethyl additive)

i. Plaintiff’s Theory: MFNs substitute for agreement btw sellers and permit higher prices (may be a vertical agreement)

ii. But may be illegal if indicia of oppressiveness shown (not defined)

iii. But may be evidence of conspiracy if adopting an MFN is against an individual firm’s self interest

3. MFN may raise barriers to entry by preventing competition on price (Delta Dental, 90% of RI dentists)

a. Network effects may enhance exclusionary effect of MFN

b. Note: in Dental Dental there was an agreement (contracts), and buyer (Delta) engineered higher prices

c. RoR Analysis would require showing that competition was injured in form of higher prices to consumers (not just injury to competitors)

d. Per Se theory would require showing that MFN clauses interfere with free market price setting

i. Ex - other insurance companies would have obtained lower prices but for MFN clauses

vi. Price Matching

1. Options

a. Straight Price Fixing

i. May be hard to prove existence of express or inferred agreement 

b. Price Matching Pledges

i. Best execution pledges remove incentive to undercut spread b/c no gain in business

2. Example: Nasdaq bidding convention kept inside spread wide

3. Plus Factors (in combination with parallel pricing may support inference of conspiracy)

a. Common motive to conspire

b. Actions against individual business interest absent an illicit agreement

c. Evidence of coercion

o. Horizontal Mergers (next page)

p. Horizontal Mergers

i. Clayton Act §7

1. bans acquisition by any person of the stock or the whole or any part of the assets of one or more persons engaged in commerce where in any line of commerce in any section of the country the effect of the acquisition may be substantially to lessen competition, or tend to create a monopoly

a. Policy

i. To ensure better market performance

ii. To encourage internal growth and expansion

iii. To preserve local control over industry

iv. To protect small businesses

b. Issue: will the resulting firm have market power sufficient to act like a monopolist or to facilitate collusion among the remaining competitors

c. Rule of Reason essentially employed

d. Note: broadening of §7 makes §1 of Sherman Act practically irrelevant to mergers

i. Actual anticompetitive effects required for §1 violation

2. Market Definition

a. Line of Commerce (Product Market)

i. Similar to relevant market but broader

ii. Smallest market where hypothetical firm having all the total production of that product could increase price but not lose enough customers to decrease profits

1. see Hypothetical monopolist test below

b. Section of the Country (Geographical Market)

i. Relevant geographic market: the area where the effect of the merger on competition will be both immediate and direct

ii. More than one relevant market may exist, but anticompetitive effects in a single market is enough to doom entire merger

3. Anticompetitive Effects 

a. Test: (may be to substantially lessen competition)

b. Preventative: Potential Lessening sufficient

i. Policy is to attack potential anticompetitive effects before they happen

c. Test: Reasonable likelihood of substantial lessening of competition

i. not ephemeral probability

d. Harm must be within scope of the act

i. Harm resulting from increased competition not covered

e. Factors

i. Increase concentration

ii. Facilitates collusion

4. Justifications

a. Small Company Doctrine

b. Failing Company Doctrine

i. Requires: imminent danger of failure, no realistic prospect for a successful reorganization, no viable alternative purchaser

c. Lack of Competitive Harm

i. See below

d. Economic Efficiencies

i. May be allowed if efficiencies ultimately benefit competition and consumers

5. Merger Reasons (next page)

6. Merger Reasons

a. Anticompetitive reasons

b. Easier expansion or entry

c. Operating efficiencies and scale economies

d. Financial gains w/out new efficiencies

e. Management goals

f. Substituting better management

g. Defensive mergers

7. Characterizing Mergers

a. Options: Horizontal, Vertical, Conglomerate

b. Inquiry focuses on cross-elasticity of demand btw products

ii. DOJ Horizontal Merger Guidelines

1. More presumptive of legality than Supreme Court cases

a. Market Share measured differently

b. Additional evidence of anticompetitive effects required beyond increased market share/concentration

c. Impact

i. Effect may be to lessen gov’t prosecutions of illegal mergers

ii. Would have probably prevent gov’t from prosecuting Brown Show or Von’s

2. Analysis

a. Assess increase in competition

i. Define market (product, geography)

ii. Identify participants

iii. Compute shares / HHI

b. Potential adverse competitive effects

c. Entry: timely, likely, sufficient

d. Efficiency Gains

e. Failing company defense

f. Note: analysis helps make inferences, but actual data on pricing and industry behavior may speed analysis (ex. Staples) 

3. Product Market

a. Defined by what consumers would switch to in light of a small but significant and non-transitory price increase

i. Iterative process

b. Hypothetical monopolist test: would a 5% raise in prices be profitable (increased revenues offset loss of customers)

4. Geographical Market

5. Market Shares: HHI (sum of squared shares)

a. Low concentration (post-merger HHI <1000)

i. No challenge except in extraordinary circumstances

b. Moderate concentration (post-merger HHH btw 1000-1800)

i. No challenge unless merger increases HHI by more than 100 points

c. High concentration (post-merger HHI >1800)

i. No challenge unless merger increases HHI by more than 50 points

1. 50 points raises significant concerns, 100 points raises presumption of increase in market power

d. ?Large Firm (market share of at least 35%)

i. Challenge likely if firm merges with another firm having 1% or greater market share

6. Potential Adverse Competitive Effects (next page)

7. Potential Adverse Competitive Effects

a. Coordinated Interaction

i. Potential collusive behavior btw merged entity and rivals

ii. Includes both explicit and tacit behavior

b. Unilateral Effects

c. Excess Capacity (is this an aggravating or mitigating factor?)

8. Entry Analysis

a. Uncommitted entrants should be included in market definition if they would respond to a small but significant and non-transitory price increase of 5% for the foreseeable future by beginning to compete in the market by supplying competing products

i. If included, shares should be based on capacity

b. Timeliness

i. 1 (2?) years from planning to impact on price

c. Likelihood

i. Entry is likely only if new entrant could be profitable at pre-merger prices

d. Sufficiency of entry

i. Entrant must possess knowledge and resources to allow entry within 1 (2?) year period

9. Efficiency Gains

a. Increase competition and lead to lower prices for consumers

i. Gains more persuasive if fully passed on to consumers

10. Failing company doctrine

a. See above

iii. Bright line rules vs. totality of circumstances

1. Historical: attempt to create bright line rules of presumptive illegality based on 1) Concentration of subject market, and 2) Market shares of merging firms

a. Generally, higher concentrations and larger shares tend to illegality

2. Modern: Totality of circumstances

a. Increased burden on gov’t to prove anticompetitive effects

3. Additional factors

a. Homogeneity of products

b. Barriers to entry

c. Excess capacity

d. Trend to or away from concentration

iv. Brown Shoe Analysis

1. Trends toward oligopoly may be stopped in early stages before any firms reach oligopolistic size

a. Trend towards concentration important

b. Policy of §7 is to prevent oligopolies and protect viable, small, locally owned businesses (many competitive units)

i. Even if maintenance of fragmented market results in higher costs and prices

2. Relevant Market

a. Effect of merger tested by lessening of competition in any relevant market in any section of country

b. Anticompetitive effects in a few geographic markets sufficient for illegality, even where firms operate nationally

v. Presumptive Illegality (Philadelphia National Bank) (next page)

vi. Presumptive Illegality (Philadelphia National Bank)

1. “A merger which produces a firm controlling an undue percentage share of the relevant market, and results in a significant increases in the concentration of firms in that market, is so inherently likely to lessen competition substantially that it must be enjoined absent evidence clearly showing that the merger is not likely to have such anticompetitive effects”

a. Merger is presumptively illegal when

i. Resulting firm controls undue % share of relevant market

ii. Increased concentration of firms in market

iii. No showing of lack of anticompetitive effects

b. Policy: such combinations are inherently likely to lessen competition substantially

2. Undue % share of relevant market

a. Greater than 30%

i. But less than 30% is not presumptively legal

b. Relevant market definition is crucial first step

3. Increased concentration in relevant market

a. Example: 33% increase (Phila National Bank)

b. Source of concentration not important (past or present mergers)

4. Modern trend to totality of circumstances

a. Horizontal Merger Guidelines say market share and concentration are not alone dispositive, and other evidence of anticompetitive effects should be shown

vii. When will illegality be presumed?

1. Trends toward concentration

a. Mergers of leading companies in industries characterized by oligopolistic trends may be illegal (Von’s Grocery)

i. Ex - merger btw two grocery chains enjoined because of trend to increased concentration, despite lack of barriers to entry, a combined share of 7.5%, and a 4-firm concentration ration of 28.6% (Von’s Grocery)

1. note: Von’s would probably not be challenged under current merger guidelines

b. §7 looks to potential future effects

2. Geographical Market

a. Relevant geographical market is any section of the country where gov’t can show substantial lessening of competition (Pabst)

viii. Defendant’s burden of proof

1. Burden shifts to D to demonstrate lack of competitive effects after P makes PFC of potential harm (General Dynamics)

a. Presumption may be rebutted

b. Justifications, defenses must be proven by D

c. Non-statistical factors may be considered

2. Ex – merger of two coal companies allowed despite increased concentration b/c one company has run out of reserves and could not be a future anticompetitive threat 

4. Vertical Restraints

a. Sherman §1

i. Analysis

1. Is there an agreement?

2. Is there an unreasonable restraint of trade?

ii. Examples

1. Manufacturer - Retailer

2. Long Distance Carrier - Local Phone Company

3. Franchisor - Franchisee

iii. Comparison with Horizontal agreements

1. Vertical restraints usually deal with complements

2. Horizontal restraints usually deal with substitutes

iv. Pricing incentives

	
	Independent
	Joint

	Substitutes
	Low Price
	High Price

	Complements
	High Price
	Low Price


1. Double mark-up with complements sold independently

2. Because of different incentives, permissible behavior is broader for vertical restraints than for horizontal restraints

v. Inter-brand vs. Intra-brand competition

1. Intra-brand restraints might promote Inter-brand competition

vi. Arguments for

1. protects small business, allows dealers to compete on advertising/merchandising, protects goodwill, guards against free-rider problem, allows proper dealer service

vii. Arguments against

1. amounts to price fixing and dampens competition 

b. Resale price maintenance by sellers (RPM)

i. Definition: Express contractual vertical price fixing restraints -- suppliers set prices to be charged on resale

ii. Minimum price fixing

1. Per Se Violation (Dr. Miles)

a. Seller cannot add conditions by express contract which restrict competition in future sales at other levels of the distribution system

b. Rationale

i. Substitute for horizontal price fixing 

ii. Restricts dealer’s freedom to set prices 

1. note: factor largely eliminated by Khan (see below)

2. Motivations

a. Horizontal

i. limits competition among retailers

ii. raises margins for retailers

b. Vertical

i. higher retailer margins support necessary marketing and service by retailers

3. Exceptions to Per Se 

a. Agency agreements

i. Requires risk of loss or price decline be shifted from reseller to seller

b. Integration of seller and reseller

4. Note: Per Se rule might be overruled is tested in the future

iii. Maximum price fixing (next page)

iv. Maximum price fixing

1. ROR (Khan v. State Oil, overruling Albrecht’s per se rule)

a. Stimulation of inter-brand competition weighed against reduction in intra-brand competition 

2. Motivation

a. Vertical: Aligns incentives of manufacturer and dealer 

i. manufacturer wants to see dealer prices low

3. Pro-competitive effects

a. Limits dealer market power

b. Limits dealer mark-up (double mark-up)

c. Reduced prices / higher volume 

4. Anti-competitive effects (from Albrecht)

a. Lost dealer freedom

b. Disguises minimum price fixing (when margin is small)

5. Hard to prove case under ROR

a. Trend is to permit vertical max price fixing

i. Manufacturer and consumer have similar desires here

b. Example of possibly illegal conduct

i. Manufacturer using market power to drive dealer margins below competitive level to restrict output

1. Ie manufacturer is a monopsony purchaser of dealer services

6. Note: horizontal maximum price fixing is per se illegal (Maricopa)

a. Incentive of horizontal competitors is to set prices high

v. Note: It makes no difference that product is patented, copyrighted, or sold in competition with other products of same class

vi. Limitations on private actions

1. No automatic harm just b/c per se illegal 

a. harm from reduced prices must be analyzed by predatory pricing analysis (ARCO)

b. result: competitors may lack standing to sue 

c. Sole Outlets, Exclusive Distributorships and Customer/Territorial Restrictions (next page)

d. Sole Outlets, Exclusive Distributorships and Customer/Territorial Restrictions

i. Sole outlets: Manufacturer may legally chose to sell to only one outlet in region (Packard)

1. Rationale: right of manufacturer to chose to whom it will sell

2. Limitation: As long as outlet does not control relevant market

ii. Rule of Reason used to evaluate all non-price vertical restrictions (GTE Sylvania)

1. Market power required

a. Dealer market power can create anticompetitive effects

i. But manufacturer market power may not increase existing effects

2. Intra-brand vs. Inter-brand competition

a. Certain non-price vertical restrictions may foster inter-brand competition, outweighing negative effects on intra-brand competition

b. Factors

i. Increases/decreases in output (increases are evidence of pro-competitive effects)

3. Anticompetitive Effects

a. Restrictions may limit or promote competition, depending on situation

4. Why ROR for territorial restrictions, but Per Se for minimum RPM?

a. Min RPM better facilitates manufacturer cartels

i. Price info is more transparent

b. Future trend may be to extend ROR to min RPM also

5. Note: passing of title irrelevant after Per Se (Schwinn) restrictions overruled

iii. Comparison with RPM

1. Similarities 

a. Limits intra-brand competition

b. Protects dealer markups

c. Higher margins encourage more outlets/shelf space

d. Higher margins support dealer service, inventories

2. Differences 

a. Reduces free-riders (even more)

b. Facilitates geographic price discrimination 

iv. Issue: how the behavior is characterized determines analysis

v. Note: Horizontal restraints agreed upon by dealers and imposed on manufacturer are per se illegal

e. Unilateral Refusal to Deal and Vertical Agreements (next page)

f. Unilateral Refusal to Deal and Vertical Agreements

i. General Rule: Manufacture may chose not to deal with a distributor whose practices the manufacturer dislikes

1. unilateral action is not illegal under Sherman §1

ii. Unilateral / Independent Action (in absence of a contract)

1. Manufacture may refuse to sell to dealers who fail to follow its suggested price scheme (Colgate)

a. Manufacture may announce conditions under which it will sell 

i. As long as there is no agreement

ii. Dealer must be free to sell at higher/lower price if it wishes

b. Rationale: no express contract

2. Example: manufacturer announces suggested price, declares that non-complying retailers will be terminated, sales contracts do not mention price 

iii. Concerted Action (existence of agreement/combination)

1. Manufacturer may not go beyond announcements of suggested prices and refusals to deal (Parke/Davis)

a. Active exhortations to adhere to suggested prices show de facto agreements

b. Rationale: conduct is no longer unilateral

2. Examples

a. exhortations and demands to adhere to pricing scheme

i. attempts to convince retailers not to discount, elaborate schemes of suspension and reinstatement

b. express type agreements

i. agreements not to advertise discount prices (by itself enough?), seeking agreements on future prices and dates products may be discounted (Nine West)

3. Manufacturer may not conspire with another company to enforce refusal to deal (Albrecht, max RPM)

a. Example: engaging an alternative distributor to bring into line a retailer who formerly had a sole distributorship 

i. Even when outside company innocent or not motivated by same desires

4. Note: an agreement necessary to make setting price floors/ceilings illegal

a. Even when economic effects of unilateral and concerted actions are the same 

b. Statutory requirement for contract/combination/conspiracy (alternative approach would need change in statute)

iv. Application (next page)

v. Application

1. Dealer Complaints

a. Termination of dealer following complaints by other dealers of discounting is insufficient proof of a combination violating antitrust (Monsanto)

i. Seller may obtain marketplace data through various means

b. But complaints/termination may be used along with other evidence to infer an agreement

i. jury question as to whether action is concerted or unilateral 

2. Rule of Reason 

a. ROR used absent proof of agreement on pricing (Business Electronics)

i. Issue: Is the agreement actually about prices, or just motivated by pricing/discounting considerations

ii. Note: not sufficient that agreement naturally affects price 

1. in contrast with Socony’s rule for horizontal agreements

b. Example: granting exclusive territory or terminating dealer to combat discounting is not a Per Se agreement to fix prices 

3. Summary

a. Permissible Conduct

i. Announcing policy in advance

ii. Terminating discounting dealers (cleanly and unilaterally)

b. Questionable Conduct

i. Negotiations

ii. Receiving dealer complaints

c. Terminations likely to survive antitrust scrutiny when manufacturer clearly announces a termination policy and adheres to that policy in all circumstances

g. Tying Arrangements (next page)

h. Tying Arrangements

i. Motives (pp 687-90)

1. Monopoly in tied product

a. Leverage theory (Historical)

i. Tying = leverage = anti-competitive

b. One monopoly profit refutation (Chicago School)

	
	Monopoly Good (A)
	Competitive Good (B)
	Good (A) + Good (B)

	
	
	No tying
	Tying

	Value
	V(A)
	V(B)
	

	Cost
	C(A)
	C(B)
	

	Price
	V(A)
	C(B)
	P(A)+P(B)≤V(A)+C(B)

	Profits
	V(A)-C(A)
	C(B)-C(B)=0
	V(A)-C(A)


i. Seller cannot increase monopoly profit by tying

ii. Rationale: Seller cannot tie products so as to reduce total consumer surplus for good (B) b/c substitution of good (A) will occur

1. Value (A) already incorporates substitution effects

iii. Note: if seller has nothing to gain then why tie?

1. market for good (B) may not be truly competitive

2. Seller of (A) may be trying to get market power in good (B)

a. Create oligopoly or drive sales of competitors below minimum efficient scale

c. Tying may be beneficial to seller when market for good (B) is not competitive

i. P’(B) > C(B)

ii. seller can capture extra profits by tying goods

iii. alternative to competing for extra share of good (B) and driving its price down

2. Price discrimination

a. Metering usage

i. Allows discrimination btw Intensive vs. Non-intensive users

ii. Price equipment low but require buyers to use seller’s consumable supplies

1. Ex - IBM (accounting machines and punch-cards), Franchises (supplies)

b. Pros/Cons

i. Price discrimination may not restrict output (depends on what would happen w/out tying)

ii. Pro-competitive effects 

1. may reduce damages

a. could be no damages if one segment would not be served w/out tying 

b. effect on damages brings analysis closer to ROR

2. could be used to try to argue that per se rule does not apply

3. More efficient pricing of tying product

a. Elimination of double markups

4. Disguising price

ii. Statutes

1. Sherman §1

2. Clayton §3

3. FTC §5

iii. Sherman Act §1

1. Agreement btw seller and buyer

a. Victim (buyer) is a co-conspirator, but never sued for violation

iv. Clayton Act §3

1. Unlawful for person to lease/sell commodities or fix a price therefore on the condition or agreement that the lessee or purchaser thereof shall not use or deal in the commodities of a competitor of the lessor or seller, where the effect may be to substantially lessen competition or tend to create a monopoly in any line of commerce

a. Prohibits foreclosure of competitors products

i. Covers complete and incomplete foreclosure

2. Commodities = good or commodities

a. Act does not apply to services, intangibles or real property

i. Sherman act §1 covers these arrangements 

3. Condition or agreement

a. Formal agreement not required

b. Any leverage seller has to foreclose customer from dealing with competitors will suffice

c. Seller’s power may be inferred by 1) coercion, 2) resolute enforcement of policy to influence buyers to take both products, 3) widespread purchase of both products by buyers

4. More restrictive than Sherman Act

a. Clayton Act designed to catch actions before they ripen in Sherman Act violations

i. May substantially lessen competition, or

ii. Tend to create monopoly

v. Usually per se illegal 

1. Per Se Requirements (Jefferson Parish)

a. Separate tying and tied products

b. Market power in tying product

c. “Forcing”/Foreclosure in tied product

d. Substantial amount of commerce

2. Note: detailed analysis of market power now required, so similar to ROR

a. O’Connor concurrence in Jefferson Parish advocates full ROR

3. Other types of ROR analysis used in certain situations

a. Justifications

i. Pro-competitive effects

1. ex - new Industry rule (see below), productive integration 

b. Damages 

i. Effect on competition used to analyze damages (see above)

ii. Ex - Supplies/Price Discrimination

c. Note: ROR analysis diminishes need to show separate products, focus is on anti- and pro-competitive effects

vi. Separate Products 

1. Consumer Demand Test (Jefferson Parish, p 738)

a. No tying arrangement can exist unless there is sufficient demand for the purchase of the tied product separate from the tying product 

i. Test: Are consumers willing to pay the extra costs entailed with selling products separately?

2. Factors (next page)

3. Factors

a. Are parts “functionally” one product?

i. Note: products may be separate even if complementary 

1. even if one product is useless w/out the other

2. ex - CDs and CD players

b. Are they sold separately?

c. Are  they used in various markets separately?

d. Do the products sell to entirely different consumers? (reciprocity cases)

e. Do important groups of consumers prefer to have them treated as different products

f. What trade practices exist? (are components priced separately?)

4. See also Productive Integration defense, below

vii. Market Power

1. Early cases focused on D’s market power for tying product 

a. Does seller has sufficient market power in tying product to restrain competition appreciably in tied product?

b. Factors

i. Market Share

ii. Pricing Power

c. Ex – patented salt machines tied to purchase of salt (International Salt)

2. Modern cases require type of market power that enables tying (see forcing below)

a. Mere pricing power over tying product may be insufficient 

b. Per se not applied when seller lacks market power that allows forcing (Jefferson Parish, hospital and anesthesia)

viii. Forcing

1. Modern cases emphasize power of D to force consumers to make choices they would not make in a competitive environment (Jefferson Parish)

a. Ie – ability of D to influence decision making in the market for the tied product (a.k.a. leverage)

b. Factors

i. Lack of substitutes in tying product

ii. Skewed pricing so that buyer will not substitute tied product

c. Ex – seller’s market power in separate market for parts gives power to tie service to parts (Kodak, copiers)

i. even when no market power exists for primary product 

2. Anticompetitive effects 

a. Issue of what anti-competitive effects are prohibited is slighted in the case law

b. Any substantial tie-in that reduces buyer choice appears to be unlawful

3. Note: requires detailed analysis of market power, so similar to ROR

ix. Substantial amount of business

1. Tying arrangement must affect more than a substantial amount of commerce

a. Works hand in hand with market power

2. Courts presume:

a. market power when substantial amount of business affected, and 

b. substantial amount of business affect where market power exists

3. Need not be large amount (ex $200,000)

x. Not Defenses (next page)

xi. Not Defenses

1. Patented Machines

2. Special Standards required (IBM)

a. Seller of equipment may not tie use of equipment to use of supplies when supplies can be sourced elsewhere 

i. But seller can specify standard/quality of supplies used

b. Note: may occur when seller trying to price discriminate through metering supplies

3. Lack of market power in equipment market

a. Ex – Kodak and copier market, real issue is parts market and service market

xii. Defenses and Exceptions to Per Se Rule

1. New Industry (Jerrold, catv antennas and service)

a. ROR analysis

b. Requirements

i. Instituted in the launching of a new business with a highly uncertain future

ii. Necessary to assure proper functioning of special or highly sensitive equipment

iii. Tying no longer justified once business becomes established

c. Rationale

i. Allows company to establish product, reputation

1. limits externalities

2. Productive Integration (Microsoft, appellate ruling)

a. Does the amalgamated sale of the “components” result in cost savings other than saving in distribution expenses? 

i. Requires ROR analysis to consider efficiencies 

ii. Cost savings balanced against reduction in consumer choice

1. note: in Microsoft, court seemed willing to allow balancing of current anti-competitive effects with prospective, future pro-competitive effects

3. No separate market for one product w/out other 

a. No tying where products cannot be sold separately (Jefferson Parish)

b. Ex – hospital services and anesthesiological services

4. Quality control for protection of goodwill

a. Rarely successful -- the only situation in which of goodwill may necessitate the use of tying clauses is where specifications for a substitute would be so detailed that they could not be practicably supplied

xiii. (US v Microsoft)

i. Exclusive Dealing - Requirements Contracts (next page)

j. Exclusive Dealing - Requirements Contracts

i. Definition: Buyer agreeing to purchase requirements solely from seller

1. Similar to tying: buyer has agreed not to purchase competitor’s goods

2. Covered by Clayton §3 (goods), or Sherman §1

ii. Market Foreclosure

1. Quantitative Substantially test ($) (traditional)

a. Presumption of adverse effect on competition if seller’s exclusive dealing contracts foreclose a substantial dollar volume of the market (Standard Oil)

i. Even if small market share

b. Rationale

i. easy to apply test

ii. avoids making a case-by-case complex economic inquiry

iii. SC is more lenient with exclusive dealing than tying, but validating such Ks across the board might defeat preventative goals of §3

2. Market Share test (%) (modern)

a. Substantial market foreclosure necessary (Tampa Electric)

i. Substantial number of dollars of little consequence

1. Ex - 20 year requirement K for coal upheld even though $120 million involved because less than 1% of coal market was foreclosed

ii. The higher the % of market that is foreclosed, the more likely exclusive dealing is illegal

b. Single Firm vs. Aggregate Shares 

i. Amount of market foreclosure may be based on total share of market foreclosed by all firms (Motion Picture Advertising) 

c. Share measured by relevant market in which suppliers compete, not the location in which buyer is based

iii. Rule of Reason analysis 

1. Is an unreasonable amount of the market foreclosed?

a. K upheld unless substantial lessening of competition in relevant market

b. Anticompetitive effects

i. Barriers to entry for new competitors

ii. Reduced incentives for price cutting

2. D can argue business justifications
a. Pro-competitive effects

i. Reduced selling costs

ii. Secured source of supply at fixed cost

3. Factors

a. $ amount

b. Market share foreclosed

i. Look at foreclosure by firm and total industry foreclosure

c. Duration of K

i. very short durations (i.e. 30 days) may be a de minimis constraint

d. Market position of seller

e. Compelling business reasons

i. ex - new business requiring commitment from dealers

f. Buyer’s motivation for wanting K

g. Seller’s imposition of K on buyers

i. Coercion

h. Industry-wide practices

i. Exclusive Ks or tying arrangements

i. Alternative distribution systems

j. Foreclosure of distribution channels 

i. Does practice foreclose channels of distribution?

ii. Creation of barriers to entry

1. Compare market share to minimum efficient scale

2. Issue - will a new competitor be able to enter market? Are there incentives for existing competitors to compete on price?

iv. De facto exclusive dealings

1. Market arrangement treated as exclusive dealing where no express agreement exists

a. Clear effect of transaction must result in parties not dealing with anyone else

2. Ex - Microsoft’s per-processor license (no manufacturer willing to pay two licensing fees in order to install competing OS)

v. Agency agreements

1. Ban on exclusive dealings can be avoided by structuring arrangement with buyer as an “agency”

k. Vertical Mergers

i. Definition: merger between companies in a standing supplier-customer relationship

ii. Motivations for vertical mergers

1. Eliminate double markups

a. results in increased output and lower prices

2. Better coordination/information flows

3. Cure opportunistic holdup problems

4. Foreclosure / raising rivals costs

iii. §7 Clayton Act

1. Rationale -- potential for 

a. Foreclosing or squeezing un-integrated competitors

b. Increasing entry barriers

c. Limiting future competition

iv. Test: substantial lessening of competition through foreclosure (Brown Shoe)

1. Requires more than a de minimis foreclosure

v. Analysis

1. Relevant geographic and product markets are determined

2. Probable effect of merger is considered by measuring the share of market that may be foreclosed

a. Future effects considered (trends toward oligopoly may be stopped in early stages)

3. If significant share of market is foreclosed or potential competition is eliminated, court considers economic/historical factors peculiar to case

a. Trend to concentration in industry

b. Barriers to entry created by merger

c. Nature and purpose of merger

vi. Trend to ROR analysis

1. Test is would merger have significant anticompetitive effects in either the upstream or downstream market

2. Anti-competitive effects balanced against pro-competitive effects

vii. Defenses

1. Efficiency Gains (see above)

viii. Justice Department Merger Guidelines (next page)
ix. Justice Department Merger Guidelines

1. A vertical merger is subject to challenge if it increases barriers to entry 

2. Conditions (each must be met)

a. Degree of integration

b. Difficulty of entry

c. Market Structure

3. Degree of integration

a. Two markets must be so extensively integrated that entrants to primary market would have to simultaneously enter the secondary market

b. Condition not met if post-merger sales by un-integrated firms in the secondary market can service two minimum-efficiency-scale primary market plants

4. Difficulty of entry

a. Requirement of entry into secondary market must make primary market entry significantly more difficult and thus less likely

5. Market Structure

a. The primary market’s structure must be so conducive to noncompetitive performance that the increased difficulty of entry is less likely to affect its performance

i. generally met if HHI exceeds 1800

6. Other considerations

a. Facilitating collusion

i. among vertically integrated firms

b. Evasion of rate regulation

i. by monopoly public utilities

c. Efficiencies

i. Potential efficiencies given greater weight in vertical integration than with horizontal integration

ii. efficiencies may be shown by pattern of integration within industry

l. Conglomerate Mergers

i. Definition: when vertical and horizontal classification too narrow, conglomerate merger doctrine used

1. Product market extension

ii. Reasons for concern

1. Merger may lessen or eliminate potential competition

a. May eliminate a perceived potential entrant (wings effect)

b. May eliminate an actual potential entrant (future deconcentration effect)

2. Merger may make powerful firms even more powerful (unfair advantage)

a. Increases barriers to entry into a particular industry

b. Increases opportunities for anticompetitive practices

3. Merger may increase potential for reciprocity

iii. Potential Entrants

1. Mergers that eliminate perceived potential entrant (wings effect) (P&G, Penn-Olin, Falstaff Brewing)

a. Evidence required (similar to horizontal analysis)

i. Acquiring firm had the necessary means to enter market

ii. Existing firms in market influenced by the potential entry

1. generally requires a less than competitive market structure

iii. number of potential entrants few enough so that elimination of acquiring firm would be significant

iv. Other factors (next page)

v. Other factors 

1. Present concentration in industry

2. Sensitivity of price to concentration

b. Defense

i. Barriers to entry so high that acquiring firm could not be seen as potential competitor 

2. Eliminate actual potential entrant (future deconcentration effect)?

a. Usually not sole basis for §7 violation?

b. Evidence required

i. D has feasible means of entering market de novo or through toehold acquisition (acquiring a small firm), and

ii. Those means offer a substantial likelihood of ultimately producing deconcentration

iv. Unfair Advantage

1. A large firm’s acquisition of a firm in a small market may allow acquired firm to benefit from name, finances, expertise of acquiring corporation, thus giving it an unfair advantage over other members of acquired market (P&G, General Foods)

v. Potential Reciprocity

1. Analogous to Tying 

a. Example: C → B → A   Firm A buys from Firm B.  Firm B buys from Firm C.  Firm A merges with Firm C and conditions further purchases from B (by the old Firm A) on sales to B (From the old Firm C).

2. Reciprocity is one of the anticompetitive practices at which antitrust laws are aimed

a. Rationale: Eliminates competition of the merits in the second market 

i. merger introduces an irrelevant and alien factor into the choice among competing products (Consolidated Foods)

b. Forecloses competitors

3. Market Power

a. Market power at two levels probably required (seller and buyer?)

b. If market if highly competitive, anti-competitive effects are likely to be low or non-existence

4. Anti-competitive effects

a. Reduces competition based on price

i. Preference for supplier despite price/quality, or

ii. Price matching scheme

5. Pro-competitive effects

a. Elimination of double markup through barter arrangement

b. Note: reciprocal dealing suggests a vertical relationship, so problems might be dealt with as vertical mergers

6. But a merger may not be barred because it may have anticompetitive consequences in numerous undesignated lines of commerce (ITT)

a. Mere concentration not enough, lessening of competition in specific industries in specific areas must be shown

7. Note: Few mergers challenged now based on reciprocity due to weakness of arguments 

m. Merger Procedures

i. Certification

1. Court must certify that consent decrees and settlements be in public interest -- Tuney Act (1974)

a. Effect is to give independence to DOJ re: merger policy

ii. Notice

1. Advance notice of merger must be given to FTC/DOJ

5. Price Discrimination

a. not covered 

